Introduction
Nobody should be permitted to profit by wrongdoing: this sentiment has compelling intuitive appeal. Despite this, profits disgorgement 1 (or stripping the defendant of illgotten gains) turns out to be a remedy with surprisingly limited application. This may soon change. Both the Law Commission 2 and the judiciary 3 have indicated support for wider recognition of the remedy; so too have academics. 4 However, few would suggest the remedy ought to be available for all profit-generating wrongs, 5 and here lies the difficulty. As yet no theory satisfactorily explains which wrongs should give rise to disgorgement and which should not. Sometimes the focus has been on the character of the wrong; at other times it has been on the moral culpability of the wrongdoer. More importantly, and more worryingly, no theory explains when the remedy should strip the defendant of every penny of the ill-gotten gain and when something less⎯generally 'expenses saved' or 'use value'⎯should suffice. This article re-assesses existing law and suggests that an alternative analysis may provide some answers. * I would like to thank Peter Birks, Michael Bryan, Gareth Jones and Ewan McKendrick, and participants at the International Conference on the Law of Restitution, University of Tel Aviv, May 1998, for their thought-provoking comments on an earlier draft of this paper.
1 'Disgorgement', rather than 'restitutionary damages', is used so as to better differentiate between this remedy and the remedy of restitution for subtractive unjust enrichment ('restitution'): see L. Smith, 'The Province of the Law of Restitution ' (1992) Damages (1997) , recommendations 7-9 and Draft Bill, clause 12, suggesting that the common law ought to be allowed to develop unimpeded, but that, in addition, restitutionary damages (their preferred term) ought to be available where the defendant's wrong (other than a breach of contract) was committed with 'deliberate and outrageous disregard of the plaintiff's rights'. 3 A-G v Blake [1998] 1 All ER 833, 844-46 (CA), suggesting (obiter and without argument or elaboration) that disgorgement for breach of contract might be appropriate where the breach consisted in doing exactly what the contract expressly prohibited or in delivering shortfall performance. 4 Put briefly, this article makes two claims. The first is based on an examination of existing case law. It is that true disgorgement (stripping the defendant of every penny of an ill-gotten gain 6 ) is available only when the defendant has breached an obligation of 'good faith or loyalty'.
7 These obligations form a class which is conceptually distinct from obligations arising in contract, tort or unjust enrichment. Within this class, the disgorgement remedy is independent of the moral culpability of the defendant. Outside this class, disgorgement is not available. It is not an alternative remedial option (even in a limited circumstances) to a claim in tort, contract, or subtractive unjust enrichment. Of course, the same facts may allow a plaintiff to base claims on different causes of action; in this way, one scenario may admit the possibility of both disgorgement and damages claims, for example, but only if claimed as alternative (or perhaps cumulative?) remedies for the breach of distinct obligations. 8 The second claim is that the law of subtractive unjust enrichment is capable of⎯and, moreover, is the only 9 appropriate restitutionary vehicle for⎯dealing with a defendant's unauthorised use of the plaintiff's property. 10 In itself this is not a new idea. 11 However, its corollary, that the restitutionary remedy must be quantified to reflect the defendant's enrichment at the plaintiff's expense, has not been rigorously insisted upon. If this is recognised, then the restitutionary remedy is limited to 'use value'; the claim will not deliver disgorgement. Both of these claims are such that they readily suggest avenues for rational development of the law in the future; this article looks briefly at the possibilities. Before attempting to defend these two claims, it is useful to summarise the existing state of play.
'Disgorgement for wrongs' as a parasitic category
6 'Ill-gotten' imposes an important limiting qualification: the remedy of disgorgement strips only those gains derived as a result of the proven breach of duty. 7 The terminology is not elegant, but it will suffice. As is made clear later, the expression is intended to have a wider compass than fiduciary duties and equitable duties of confidence. 8 United Australia Ltd v Barclays Bank Ltd [1941] AC 1 illustrates this possibility. The plaintiff was the victim when a cheque was fraudulently indorsed to a third party payee. The plaintiff had a claim in subtractive unjust enrichment against the recipient of the proceeds of the cheque and a claim in tort against the collecting bank for conversion. The case has been variously interpreted, but it seems to illustrate the potential for alternative causes of action on the same facts, rather than the potential for different remedial responses to one tort claim. This is all the more evident where, as here, the claims are against different defendants. But cf Birks p 316, although also see p 321. 9 The distinction between dependent and independent claims can have significant practical consequences, so it is important that the courts choose the appropriate approach: see E. McKendrick, 'Restitution and the Misuse of Chattels -The Need for a Principled Approach' in N. Palmer and E. McKendrick (eds), Interests in Goods (London: Lloyds of London Press, 2nd ed, 1998) ch 35, p 914-5. 10 Of course, the facts may also leave open a claim in contract or tort for expectation or compensatory damages. 11 Hart Publishing, 1998) ch 9. However, neither commentator notes the need to limit the remedy. Most other restitution lawyers would categorise these 'wrongful use' claims as dependent on the wrong, not as independent claims in subtractive unjust enrichment.
The area of law dealing with 'disgorgement' 12 has been claimed by restitution lawyers. 13 Profits disgorgement is seen as a remedy underpinned by the principle against unjust enrichment, but in a way which is analytically distinct from restitution for subtractive unjust enrichment.
14 The distinction is important. The principle against unjust enrichment asserts that a person is not permitted to be unjustly enriched at the expense of another. A claim in subtractive unjust enrichment is an autonomous or independent claim. It depends upon proof that the defendant was (i) enriched (ii) unjustly (iii) at the plaintiff's expense. Existing case law imposes limitations which must be met in proving each of these factors. In the absence of defences, a defendant is then required to pay over the value of the unjust enrichment to the plaintiff. The remedy is termed 'restitution'. 15 'Disgorgement', on the other hand, is seen as an alternative remedial response to certain wrongs (and not all wrongs fit the bill). The remedy is thus parasitic or dependent on the wrong. In this parasitic category, the principle against unjust enrichment comes into play because, given a pertinent wrong, the defendant's ill-gotten gains are seen as made 'at the expense of the plaintiff' in the sense of 'by doing wrong to the plaintiff'. The most important consequence of this dependent or parasitic analysis is that the defendant's unjust enrichment (or ill-gotten gain) need not correspond to any subtraction from (or loss experienced by) the plaintiff. In this sense the remedy can deliver a windfall to the plaintiff.
At both a theoretical and a practical level there are problems in defending this 'unjust enrichment principle' approach to disgorgement. At a theoretical level, if disgorgement of the profits of wrongdoing is to fall within the principle against unjust enrichment, then the fit must be a little forced. It must be accepted that the particular wrongdoing is itself sufficient reason to class the enrichment as unjust and as being gained at the plaintiff's expense. The first is not as difficult as the second.
With the first assertion (ie the notion that the particular wrongdoing is itself sufficient reason to class the enrichment as unjust), it is necessary to distinguish carefully between law and morality. Nevertheless, it could certainly be argued that enrichments gained by certain wrongs (or even all wrongs) are unjust and require reversal by law. Decided cases could then be examined to compile a list of the relevant wrongs, just as, in the area of subtractive unjust enrichment, there is a list of 'unjust factors'. But it is the justification for including certain wrongs and excluding others that causes so many difficulties. It is not difficult to see why. The disgorgement remedy, if it is parasitic, supplies an alternative remedial response: with certain wrongs the plaintiff can choose either disgorgement or damages as a remedy. This choice needs compelling justification. It is not a choice between alternative causes of action; it is a choice between alternative remedial strings for the one cause of action. To justify this necessarily involves some rethinking the law of obligations (or certain obligations 16 ) so that they are recognised as directed not only at preserving the plaintiff from harm, 17 but also at 'punishing' the defaulting defendant. The 'punishment' is not necessarily economic;
18 rather the disgorgement remedy does⎯and is intended to⎯coerce or discipline the defendant into complying with the underlying obligation. Such attempts to compel 'good' behaviour 19 may be laudable, but they have not traditionally been seen as the function of obligations in contract or tort. Equitable obligations of good faith and loyalty are different: there the orthodox remedial response is to punish the defendant regardless of harm to the plaintiff; the obligations are seen as compelling the defendant to display more than 'the morals of the market place'.
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The second assertion, that the enrichment (or the ill-gotten gain) is gained at the plaintiff's expense, creates even more theoretical difficulties. It is simply conclusionary to say that, since the gains are made by doing a wrong to the plaintiff, they are therefore made at the plaintiff's expense. The statement itself is not intuitively correct. Indeed, if the defendant's obligation is simply not to cause harm or to meet expectations, then the 'expense' suffered by the plaintiff because of a breach is more naturally seen as the financial loss caused by the harm or the unmet expectations, losses which are already remedied in tort and contract. If the 'at the plaintiff's expense' requirement is simply ignored, then all that is left is the (admittedly beguiling) assertion that individuals should not be allowed to profit from their own wrongs. Enforcement of this principle might be seen as a desirable legal objective, but it cannot yet be seen as a general and unqualified rule of the existing law of contract, tort, or even unjust enrichment as that last principle is rigorously defined. 16 Since it is conceded that not all wrongs require disgorgement. 17 Intended widely, as harm to the plaintiff's status quo, or harm to the plaintiff's legitimate expectations. 18 Especially since the defendant is in no worse a position than if the obligation had not been breached. This is not necessarily the case with expectation or compensatory damages. 19 Even at a practical level, there are problems in defending this 'parasitic claim' approach to disgorgement. The judges themselves rarely adopt an overtly restitutionary analysis. 21 It is therefore left to commentators to decide whether there is a parasitic category of 'restitution for wrongs' and, if so, which cases ought to be assigned to it. Confident assertion of the appropriate classification of a particular case is difficult: the quantum of a remedy may be equally consistent with disgorgement, restitution, or either compensatory or expectation damages. 22 In fact, if disgorgement is truly parasitic, a plaintiff will invariably be able to claim compensatory or expectation damages as an alternative remedy, and may even be able to claim restitution (based on an alternative and independent cause of action). Often the cases do not make it clear which route is being pursued. Even accounting for this difficulty, it is clear that not all wrongs warrant the remedy of disgorgement. Disgorgement (even if defined widely to include 'use value' or 'expenses saved', contrary to the terminology adopted in this article) is only available for certain equitable wrongs 23 and perhaps also for some proprietary torts; 24 otherwise the remedy is denied.
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Various theories have been advanced to explain and justify the limitations, but none seems to be both consonant with decided cases and sufficiently precise to provide a predictive tool. 26 To complicate matters still further, the equitable wrongs appear to require full disgorgement of all ill-gotten gains, while the proprietary torts require only disgorgement of the 'use value' of the property to the defendant. In both cases this is regardless of whether the wrongdoing is innocent or cynical. In short, the picture is confused. These practical incidents make confident assertion of the theoretical underpinnings of the area very difficult. With that introduction, it is possible to address the specific issues which are central to this article. 21 Reflecting the fact that the principle against unjust enrichment has only recently received its judicial imprimatur. 22 The terminology becomes unwieldy very quickly. As far as possible, this article uses the terms 'compensatory damages' to refer to the normal remedy for commission of a tort, 'expectation damages' to refer to the normal remedy for breach of contract (both of these being plaintiff-oriented loss-based remedies), 'restitution' to refer to the normal remedy for subtractive unjust enrichment, and 'disgorgement' to refer to the remedy requiring payment over of ill-gotten gains. Notably only the last is described without reference to a causative event. Part of the thesis advanced here is that disgorgement is the normal remedy for breach of obligations of loyalty and good faith. Another point merits notice: the first two remedies are inevitably termed 'damages', the last two are not. This is significant. The first two are inevitably personal remedies requiring payment of a sum of money. The last two may be remedies ordered in this form, but they may also be proprietary remedies compelling transfer of assets in specie. This issue is taken up later. 23 Eg breach of fiduciary duties and breach of confidence. The term is used loosely here, but its ambit⎯in the context of this article⎯is made clear later. 24 Although this article argues that there is a crucial distinction between 'use value' and 'disgorgement' remedies. 25 See Halifax Building Society v Thomas [1996] 2 WLR 63 (CA), [1995] 4 All ER 673, 680 per Peter Gibson LJ; although also note nn 2-3 above. Statutory disgorgement remedies do exist (principally for intellectual property torts), but these remedies are not necessarily motivated by the same imperatives which underpin disgorgement at common law or in equity. It follows that these statutory examples may not illustrate⎯never mind justify⎯conclusions concerning a common law practice or policy governing disgorgement. The focus in this article is exclusively on the position at common law (taken to include equity). 26 Notwithstanding that, the ideas advanced here owe much to those analyses; see especially n 13 above.
Classifying and Reclassifying Proprietary Torts
The argument presented in this section is that the law of subtractive unjust enrichment is capable of⎯and is, in fact, the only appropriate restitutionary vehicle for⎯dealing with a defendant's unauthorised use of the plaintiff's property. 27 On this approach, the defendant will make 'restitution' by paying over to the plaintiff the 'use value' of the misused asset (no more and no less). There are three distinct issues here, although not all are given equal attention. The first is the idea that subtractive unjust enrichment is capable of dealing with such claims. This is not new; the detailed arguments have already been put by Beatson (although his conclusions do not match those advanced here). 28 Here greater emphasis is given to the corollary to this, that the restitutionary remedy must be quantified to reflect the defendant's enrichment at the plaintiff's expense. This constraint has somehow been ignored. Its recognition makes it plain that the restitutionary remedy must be limited to 'use value'; a subtractive unjust enrichment claim will not deliver disgorgement. Finally, there is the idea that the autonomous claim is the only restitutionary vehicle in these misuse of property cases; 'restitution for wrongs', parasitic on the tort, is not available as an independent option. Admittedly this assertion is impossible to prove affirmatively. However, it does appear to be true that there are no common law misuse of property cases where the only possible explanation is a parasitic claim of 'restitution for wrongs ' . 29 Where full disgorgement of all ill-gotten gains is ordered, it always seems arguable that the defendant has breached some concurrent equitable obligation owed to the plaintiff. 30 Such a breach gives rise to an independent cause of action with the remedy of disgorgement; in this class, disgorgement is not a second remedial string parasitic on a claim which would ordinarily give rise to some alternative remedy. and Future (1998) ch 9. Both commentators advocate a much wider view than that advanced here: they assert that the independent subtractive unjust enrichment claim is available even when the defendant has 'invaded' the plaintiff's non-proprietary interests; moreover, neither commentator notes the need to limit the quantum of the remedy. The more general notion of alternative claims for unjust enrichment and for wrongs is widely conceded, but most restitution lawyers would put misuse (as opposed to receipt) of property cases exclusively in the latter category, not seeing the former as capable of dealing with the issue. 29 30 For the common law cases on intellectual property torts, this assertion is less overtly secure. Consider passing off. On the arguments advanced here, if this tort is regarded as involving the use of another's property (which may be arguable, given the tenor of some judgments), then a claim in subtractive unjust enrichment ought to be possible (and market valuation of the 'use value' might deliver an account of profits⎯see n 58). True disgorgement, on the other hand, would not be a remedial option on the analysis advanced here, at least not until 'good faith' (or 'absence of bad faith') was regarded as demanded at law. This possibility is considered later. Some passing off cases, in distinguishing between deliberate and innocent infringement, may lend limited support to a 'good faith' argument. More detailed consideration of these specific torts is clearly warranted, but is beyond the scope of this article. 31 Contrast this with claims for 'restitution for wrongs' alleged to be parasitic on a tort or breach of contract.
The discussion in this area is deliberately restricted to cases delivering common law rather then statutory remedies for proprietary torts. 32 Within this category, separate consideration is given to cases where the defendant has wrongfully used the plaintiff's property (without destroying it) and cases where the defendant has wrongfully converted or made investments with the plaintiff's property (so that the original asset is no longer in the defendant's possession). The aim is to articulate a framework which explains and justifies the results of decided cases, rather than one which unites their judicial reasoning. The proponents of restitution for wrongs as a parasitic category adopt the same strategy. There is no other route: the language of restitution is rarely found in the older cases, notwithstanding that it might now be the most appropriate rationalisation.
Unauthorised use of a plaintiff's property: an unjust enrichment analysis
Unauthorised use of another's property is invariably a tort. The plaintiff victim can sue for compensatory damages. But can the plaintiff demand disgorgement as an alternative remedy for the tort? Or can the plaintiff rely on an alternative cause of action, and sue in subtractive unjust enrichment to obtain restitution? With several notable exceptions, most of the cases classed by restitution lawyers as illustrating disgorgement for unauthorised use of the plaintiff's property are couched in the language of compensatory damages to remedy the tort. Sometimes this is clearly the appropriate measure; but sometimes the judicial language conceals conceptual obstacles which demand alternative justifications. These alternative justifications lead into the disputed area of 'disgorgement' and 'restitution' remedies.
An example illustrates the issues. In Strand Electric & Engineering Co Ltd v Brisford Entertainments Ltd
33 the defendant wrongly kept and used the plaintiff's theatre equipment after the conclusion of a period of hire. The plaintiff was held entitled to compensatory damages calculated as a reasonable hire charge for the period of detention. 34 Since the plaintiff was in the business of hiring out the equipment, this approach is easily justified. Compensatory damages are designed to put the plaintiff in the same financial position as if the tort had not been committed. The measure of damage is lost hiring fees. Normally a plaintiff would have to allow for the chance that the goods could not be hired out commercially. However, where the defendant is clearly a putative hirer, it hardly lies in the defendant's mouth to claim that there would have been lay-times during the relevant period. 32 See n 25, above. 33 [1952] 2 QB 246 (CA). 34 Although Denning LJ, ibid, pp 254-5, also viewed the claim as resembling an action for restitution.
But this traditional tort analysis will not meet all the fact situations. If the plaintiff is not in the business of hiring out equipment, then the financial loss resulting from the defendant's wrongful detention of the goods may be nil. Judicial reliance on compensation based on notionally lost hiring charges or licence fees will then not withstand scrutiny. Compensatory damages are designed to put the plaintiff in the position he or she would have been in if the tort had not been committed. This means the position, so far as money can do it, that the plaintiff would have been in had the goods been at his or her disposal for the relevant period. If the goods would not have been gainfully used by the plaintiff, then the loss (absent amenity damages) is nil. 35 The function of tort law is not to imply hire bargains between the parties; this is so whether or not the plaintiff might have been willing to hire out the goods. 36 Nevertheless, a sense of justice demands that the plaintiff be given a remedy⎯and in many cases the judges have acceded to these demands, albeit on questionable grounds. Commentators often claim these cases as examples of restitution for wrongs (ie as cases where the defendant is required to disgorge ill-gotten gains regardless of any loss to the plaintiff). The analytical difficulties in complying with orthodox compensation measurements are then replaced by difficulties of principle. Which wrongs will justify disgorgement? When will disgorgement capture all the defendant's gains? And when will it be restricted to saved expenditure (measured by notional licence or hire fees)? 
Again an illustration highlights the issues. In Wrotham Park Estate Co Ltd v Parkside Homes Ltd,
37 the defendant built fourteen houses without seeking the plaintiff's approval and so in breach of a restrictive covenant which had been registered as a land charge. The judgment indicates that the breach did not reduce the value of the plaintiff's land, but it did allow the defendant to make a profit of £50,000 and to save, in the judge's estimate, £2,500 in declining to bargain with the plaintiff for a release from the covenant. Brightman J decided that the plaintiff ought to receive £2,500 as compensation for the wrong. 38 The difficulties are clear. If the remedy is truly compensation, then £2,500 is too much: the plaintiff's proven financial loss, measured by the reduced value of its land, is nil. 39 On the other hand, if the remedy is truly disgorgement for wrongs, then £2,500 is not enough: the illgotten gains amount to £50,000, not £2,500.
This last assertion needs elaboration. The cases concerning defaulting fiduciaries provide the clearest instruction in the process of quantifying true disgorgement remedies. In the fiduciary cases the obligation to disgorge is non-controversial. Nevertheless, there is a causation test: only those gains derived from the breach need to be disgorged. The distinction between such gains and others in the hands of the defaulting fiduciary is not always easy. Sometimes fiduciaries have to disgorge all the profits of an activity;
40 at other times they must disgorge only part of the total profit derived; 41 and possibly there are times when fiduciaries may keep the profits subject to disgorgement of a fee regarded as sufficiently representative of the gains attributable to the breach of duty. 42 The particular facts of the case indicate the appropriate method of quantification; there is no hard and fast rule. The same must be true of disgorgement remedies operating outside the arena of fiduciary breaches. 37 [1974] 1 WLR 798 (ChD). 38 Under Lord Cairns' Act, in lieu of an injunction requiring demolition of the houses. Probably too little attention is given to the role of this statute, especially when cases are used to support generalisations. However, the valuations in this case do provide a pointed illustration of the potential impact of alternative legal responses. 39 Brightman J held that the plaintiff could be put in the position it would have been in if the covenant had not been breached either by a payment that would put the plaintiff in the same financial position it would have been in had the houses not been built (ie nil) or by a payment that would put the plaintiff in the same position it would have been in if the defendant had bargained for a release from the covenant so that the houses did not constitute a breach of covenant (ie £2,500). As noted earlier, the latter route effectively substitutes an implied bargain between the parties for the granting of permission to commit torts or breaches of contract; this is something quite outside orthodox tort or contract law principles (although perhaps it can be justified under Lord Cairns' Act). 40 Perhaps subject to an allowance which appropriately reflects the fiduciary's contribution to the choice and operation of the profit-making venture: Boardman v Phipps [1967] 42 It is true that the facts are unlikely to suggest a breach and yet find the profits not attributable, at least in part, to the breach. However, (and in another context) the controversial decision in Re Tilley's WT [1967] 1 Ch 1179 suggests the possibility.
Returning to Wrotham Park Estate Co Ltd v Parkside Homes Ltd,
43 it is clear that if the defendant's activity had constituted a breach of fiduciary duty, the remedy would have required disgorgement of £50,000. This suggests that the term 'disgorgement' does not properly characterise the remedy awarded. This is all the more so with cases where the defendant's profits are not even raised as a relevant issue; instead, the focus is entirely on assessing the 'use value' to the defendant of the plaintiff's property. 44 The suggestion advanced here is that the remedy in all these cases is better seen as restitution for subtractive unjust enrichment rather than disgorgement for wrongs, although this does require some extension of orthodox unjust enrichment learning.
To fit these cases within the accepted subtractive unjust enrichment framework, the defendant must have been (i) enriched (ii) unjustly (iii) at the plaintiff's expense. In the absence of any defences, the defendant is then required to pay over the value of the enrichment to the plaintiff. In these cases where the defendant has made unauthorised use of the plaintiff's property, the fact that the defendant has been enriched is easily demonstrated; so too that the enrichment is unjust, being without the plaintiff's consent (a paramount 'unjust factor'). 45 Despite its intuitive attraction, the difficulty is to demonstrate that the enrichment is 'at the plaintiff's expense' notwithstanding that the plaintiff has suffered no financial loss. 43 [1974] 1 WLR 798 (ChD). 44 See note 58 below. 45 The issue of the 'unjust factor' deserves greater elaboration than is possible here. Suffice it to note that the lack of consent may be evidenced positively (as in Strand Electric & Engineering Co v Brisford Entertainments [1952] 2 QB 246⎯although this is a compensatory damages case, not a subtractive unjust enrichment case⎯where the defendant was notified by the plaintiff) or negatively (as appeared to be the case in Whitwham v Westminster Brymbo Coal and Coke Co [1896] 2 Ch 538, where the plaintiff was ignorant of the use). The latter is more likely in cases where restitution, not compensatory damages, is claimed. Nevertheless, either scenario is possible; 'lack of consent' is therefore preferred to 'ignorance' to describe the 'unjust factor'.
The problem with the requirement that the enrichment must be at the plaintiff's expense is that it is so easy to slip from that formulation into a formulation which requires the defendant's (financial) gain to be matched by the plaintiff's (financial) loss. 46 The slip is encouraged because this alternative formulation appears⎯incorrectly⎯to underpin the remedy when the defendant has received some physical asset from the plaintiff. Then, it is true, the defendant's financial gain is carefully assessed; subjective devaluation is allowed. But the plaintiff's corresponding financial loss is not so carefully considered; assessment of the unjust enrichment is never reduced upon proof that the plaintiff does not value the subtraction as highly as the defendant does. In fact, 'at the plaintiff's expense' merely requires proof that the defendant's enrichment is derived directly and exclusively from the plaintiff (in the form of assets or services); this is all that the 'subtractive' element requires. 47 The cases involving provision of services by the plaintiff show that this must be the case. 48 The statement imposes a relational restriction, not a financial one. Given that relational factor, the defendant's enrichment is initially assessed at its market value (quantum meruit or quantum valebat), perhaps then reduced if the facts suggest that subjective devaluation is appropriate. The reduction is allowed because the gist of the remedy is to strip enrichments, not to return either plaintiff or defendant to their status quo ante. These steps are routinely adopted when the defendant has received goods or services from the plaintiff in circumstances which suggest that the receipt confers an unjust enrichment. 49 The analogy between enrichments gleaned from use of the plaintiff's own skills or labour and those gleaned from use of the plaintiff's own assets seems simple and compelling. 50 Yet the former are routinely consigned to the category of subtractive unjust enrichment and the latter to unjust enrichment by wrongdoing. The distinction does not seem defensible. This is all the more so when the jurisprudential underpinnings of the law of unjust enrichment are considered. The gist of the action is not to remedy loss, nor to right wrongs. It is to compel the defendant to give up unjustified enrichments. The subtractive element in the cause of action serves to determine the person to whom the enrichment must be given up. Nevertheless, it is commonly said that the plaintiff cannot recover more than he or she has lost. 51 But the true import of that statement is easily illustrated. Assume that a plaintiff cabinet-maker does substantial work on the defendant's kitchen. Assume, further, that there is no contract providing for payment (the reasons are immaterial). It might reasonably be the case that the plaintiff's labour had a market value of £5,000, but that installation of a modern kitchen increased the value of the defendant's house by £10,000. It might also be the case that the plaintiff did the work on days when he could not or would not otherwise have worked. If the plaintiff has no contractual claim for payment for his work, the law of unjust enrichment can compel the defendant to make some payment. 52 Moreover, it is uncontroversial that the defendant's 'enrichment at the plaintiff's expense' will be seen as £5,000, 53 not as £10,000 (even though this is the defendant's improved financial position as a result of the plaintiff's work), nor as nil (even though this is the plaintiff's financial loss, if we assume that the plaintiff could not or would not have gainfully used the time in alternative labour). The parallels with cases where a defendant has made unauthorised use of the plaintiff's assets are stark.
The case of Ministry of Defence v Ashman
54 provides another illustration. The defendant tenant was a trespasser occupying the plaintiff's premises. The premises were normally let at a concessionary rent of £95 per month to service personnel, although their market rental value was £472 per month. The defendant wanted local authority housing (apparently priced at £145 per month). The Court of Appeal decided that the plaintiff was entitled to restitutionary damages assessed at the value of local authority housing. Restitution lawyers normally consign the case to the category of 'restitution/disgorgement for wrongs' because the remedy is not related to the plaintiff's financial loss (ie any lost concessionary rent, which would have been the measure of compensatory damages for the trespass). It is related only to the defendant's 'enrichment'. However, on another view it is clear that all of the defendant's enrichment was from the plaintiff, and in that sense was 'at the plaintiff's expense'. It is a separate and more difficult issue⎯for both analyses⎯to determine whether the market value of that enrichment should have been subjectively devalued in favour of a conscious wrongdoer simply because the defendant desired cheaper accommodation (even though the facts suggest none was available to her at the time). In this context, it is important to recognise that where a defendant makes unauthorised use of a plaintiff's asset, the mere fact that the asset is not 'profit-earning' in the plaintiff's hands (or is, but only to a limited extent) ought to be immaterial in calculating the defendant's enrichment. The enrichment calculation requires only that a 'use value' can be quantified. 55 The profit-earning nature of the asset (in the plaintiff's hands) ought to be relevant only in assessing compensatory damages.
In consigning these proprietary tort cases to the category of subtractive unjust enrichment, the historical parallels between judicial treatment of cases where the defendant has had the benefit of the plaintiff's services and cases where the defendant has had the use of the plaintiff's goods are also significant. The 'implied contract' approach adopted in the former cases has been justifiably criticised and is now overthrown. But the very same approach is still routinely adopted in cases of trespass to land and goods: as an alternative to the compensation claim for the tort, the plaintiff is seen as entitled to mesne profits or notional hire charges or licence fees. These remedies all import a fictional agreement between the parties to pay for the unauthorised use of the plaintiff's assets. They do this because common sense suggests that any other reaction would clearly result in the defendant being unjustly enriched. They do not do this because the defendant's particular wrong is so heinous as to warrant punishment by compelling disgorgement of the ill-gotten gains. This is not the tenor of the judgments nor the measure of the intervention ordered. Recognition of the unjust enrichment basis of these fictional agreements is slow in coming, but there are signs of judicial awakening. In Ministry of Defence v Ashman, 56 Hoffmann LJ pronounced that it was now time 'to call a spade a spade' and recognise that an award of mesne profits for trespass was a restitutionary remedy.
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Up to this point the argument has been devoted to advancing the idea that 'use value' remedies awarded in proprietary tort cases might reasonably be regarded as restitution for subtractive unjust enrichment. If this were accepted, then an independent claim in unjust enrichment would simply be an alternative to the claim in tort. It is also part of the thesis advanced here that the tort claim does not give rise to alternative remedial responses: more specifically, the remedy of disgorgement is not available as an alternative to the remedy of compensation. Proof of this assertion is impossible. Nevertheless, the relevant cases invariably adopt a notional 'consent to use' fee in quantifying the remedy, and do this regardless of the defendant's actual ill-gotten profit. This accords more naturally with an assessment of the defendant's subtractive unjust enrichment at the plaintiff's expense, rather than with disgorgement of the defendant's ill-gotten gains. If unauthorised use of the plaintiff's assets were seen as giving rise to a restitutionary claim grounded only in subtractive unjust enrichment, would the resulting analysis provide any advantages which are not delivered by an analysis grounded in disgorgement for wrongs? Three important benefits seem to follow. First, the reclassification of the 'use value' cases would highlight the fact that true disgorgement (of all ill-gotten gains) is currently restricted to a very narrow class of cases, cases which invariably concern equitable, not common law, obligations.
59 Secondly, the reanalysis would allow for a rational explanation of why the remedy in these reclassified cases is restricted to 'use value', rather than full disgorgement, and why only limited classes of wrongs⎯involving unauthorised use of property 60 ⎯give rise to this 'restricted disgorgement' remedy. Finally, the existing scholarship on subtractive unjust enrichment would indicate how 'use value' should be calculated in different circumstances.
The last of these advantages merits elaboration. If the 'use value' remedy awarded in proprietary tort cases is seen as being for subtractive unjust enrichment, rather than for the wrong (and dependent on proof of the wrong), then issues of subjective devaluation and change of position become important. They enable proper quantification of the restitutionary remedy when the defendant's tort involves innocent (albeit unauthorised and wrongful) use, or no use, or no profitable use, of the plaintiff's property.
percentage of the defendant's profits might be regarded as the only appropriate measure of a 'right to use' fee. This will be particularly so where the use is intimately tied to the profits generated and where, on any objective assessment, a 'use fee' would only ever be negotiated to reflect that fact. Edwards v Lee's Administrators 96 SW 2d 1028 (1936) (CA of Kentucky) (the Great Onyx Cave case) might be seen as such a case, although this was not the reasoning adopted by the court. Also see the arguments put by Beatson and Friedmann, n 28 above. 59 The reason for this is considered below. 60 Although 'property' may be an expanding concept: see section 3.4 below.
Innocent but unauthorised use of the plaintiff's property will constitute a tort, and the defendant's liability for compensatory damages will be strict. But the same is not necessarily true of the remedy in unjust enrichment. If the defendant reasonably (although incorrectly) believed that the plaintiff had given consent, or was obliged to give consent, to the use, then it seems open to the defendant to argue for subjective devaluation of the use; perhaps even to devalue the use to nil, on the basis that the defendant would not have made use of the asset on terms other than those assumed to exist. 61 The obvious analogy is with the innocent recipient of a mistaken nonmonetary benefit.
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If the defendant's profitable wrongdoing does not involve any use of the plaintiff's property, an analysis based on subtractive unjust enrichment can explain why the defendant should be liable for compensatory damages for the tort, but not for restitution for unjust enrichment. 63 The position of a warehouseman wrongfully detaining goods is commonly cited as an illustration. The possibility of use where use was not made is not an enrichment, 64 notwithstanding that the defendant may have committed a wrong (even cynically, and with or without causing financial damage to the plaintiff) and may even have profited from that wrong.
Stoke-on-Trent City Council v W & J Wass Ltd
65 provides an illustration. The defendant conducted an unauthorised market, thereby interfering with the plaintiff's authorised market. No disgorgement was ordered. The reasoning in the case has been justifiably criticised, 66 but the result may be right. The defendant undoubtedly caused a nuisance, thus entitling the plaintiff to claim compensation for any resulting loss. However, the defendant did not 'use' the plaintiff's proprietary market right: that market right did not give the plaintiff any proprietary interest in surrounding sites, in particular the site used by the defendant. 67 Even if the defendant's wrong generated a profit, it was not from the physical use of the plaintiff's property; it was not from the plaintiff in this sense. 68 The only way that a subtractive unjust enrichment analysis could get around this, and so capture the profit (or part of it), is to enlarge the concept of property to 61 Perhaps this explains Morris v Tarrant [1971] 2 QB 143, where the defendant husband was, technically, a trespasser as against his ex-wife, but was not required to pay any 'use value'; there had been inconclusive and continuing negotiations between the parties during the period. Another difficult case is Inverugie Investments v Hackett [1995] 1 WLR 713 (PC). The parties were in continuing dispute over their respective rights. Assuming the dispute was legitimate, it seems proper that restitution for unjust enrichment might be limited by subjective devaluation. The remedy actually awarded therefore seems more easily justified as compensatory, not restitutionary, notwithstanding Lord Lloyd's view (at p 718) that the user principle was not exclusively compensatory or restitutionary. As in Strand Electric & Engineering Co v Brisford Entertainments [1952] 2 QB 246, discussed earlier, damages for lost rent in Inverugie were not reduced by to allow for periods of likely vacancy. The case seems more difficult to justify on restitutionary principles, although see C. Mitchell, 'Mesne Profits and Restitutionary Damages' [1995] LMCLQ 343. 62 Of course, a reduction might conceivably be allowed even if the analysis were grounded in disgorgement for wrongs. But then another difficulty arises: how to distinguish cases where a reduction is permissible from all those where it is not, the defendant's innocence notwithstanding (as in the fiduciary cases). 63 And, if appropriate, return of the asset itself or its value, a remedy which some see as restitutionary but others do not, preferring instead to regard the non-transfer of title as pre-empting the need for restitution. See The only 'enrichment' is possession of the asset. This is remedied by compelling return of the asset or its value (see previous note). By way of contrast, alternative rationalisations of the include all 'rights', including those derived from personal obligations owed to the plaintiff in contract and tort. This seems both undesirable and unwarranted; it would deny any distinction between property and obligation. 69 Consider one more example. If the defendant's wrongful use of the plaintiff's asset is not profit-generating, an analysis based on subtractive unjust enrichment can explain why, notwithstanding this, it may be legitimate to require restitution from the defendant. Consider a defendant who makes unauthorised use of the plaintiff's car as a taxi, but is unsuccessful in the venture. The defendant's 'enrichment' is the use value of the car. Prima facie this is the market value of such hire, and, assuming that the defendant is aware that the use is unauthorised, there seems to be no basis for subjective devaluation. On the arguments advanced here, this enrichment is derived from the plaintiff, and is thus 'at the plaintiff's expense'. It is irrelevant that the plaintiff has suffered no financial loss from the defendant's use: remedying this is the function of tort law, not the law of unjust enrichment. 70 It is also irrelevant that the defendant has not made a financial gain from the wrong, 71 although this would be crucial in any real disgorgement remedy. 72 On the other hand, if the facts indicated that the defendant's use was innocent, then not only is subjective devaluation of the benefit a possibility, but so is a complete change of position defence: it is conceivable that the defendant would not have used the car at all had the true facts been known. Significantly, innocence would be irrelevant in assessing the defendant's liability in tort.
Unauthorised use of a plaintiff's property: applying the analysis to investments made using the plaintiff's property
proprietary torts cases (see n 13 above)⎯based on either 'loss of dominion' or 'loss of the opportunity to bargain'⎯would suggest there ought to be some remedy, restitutionary or compensatory, for mere unauthorised possession. With 'loss of dominion' this is perhaps less obvious, but (on reasoning criticised here) the plaintiff's loss of dominion has a money value; this means that so too does the defendant's gain of dominion; restitution of an enrichment can therefore be justified. 65 [1974] 1 WLR 798 (ChD), discussed earlier, where the plaintiff did have a proprietary interest in the land (mis)-used by the defendant. Classification of certain interests as proprietary and others as personal is controversial, especially at the margins, but as the law currently stands these cases fall on opposite sides of the divide, notwithstanding superficial similarities. 68 Although, as already noted, the proponents of 'disgorgement for wrongs' give this expression an additional meaning⎯a legal meaning not tightly related to the linguistic sense⎯that the term also connotes 'from a wrong to the plaintiff'. 69 However, for a wide view of the rights warranting such protection, see I.M. Jackman, 'Restitution for Wrongs' [1989] CLJ 302; D. Friedmann, 'The Efficient Breach Fallacy' (1989) 18 J Leg Studies 1. 70 And if the plaintiff has suffered a loss (eg if the plaintiff normally used the car as a taxi), then that loss is appropriately remedied by compensatory damages for the tort. 71 Note the analogy with mistaken payments: ignoring possible defences, the law of subtractive unjust enrichment will require a mistaken payee to make restitution notwithstanding subsequent loss or dissipation of the mistaken payment. 72 As fiduciary law indicates: eg, if the fiduciary engages wrongfully but unprofitably in a competing business, the principal will have no remedy for the breach. Of course, given amenable facts, other causes of action (in contract, tort or unjust enrichment) may provide the plaintiff with a remedy.
One further matter merits attention in this context. The previous section was devoted exclusively to cases where the defendant wrongfully used the plaintiff's property without destroying it or passing it to some third party. But, on a very wide definition, 'use' might also include instances where the defendant wrongfully converts or makes investments with the plaintiff's property so that the original asset is no longer in the defendant's possession. In these latter cases, full disgorgement is sometimes claimed through the back door, invariably without articulating what is being done, perhaps without recognising what is being done. The issue arises where the plaintiff has a proprietary claim to assets in the defendant's hands and, before the claim is brought, the defendant successfully invests or exchanges the plaintiff's asset for other more valuable assets. For example, the defendant might sell the plaintiff's shares and invest the traceable proceeds in a painting which turns out to be a masterpiece. The plaintiff's ownership of the shares (whether at law or in equity) allegedly justifies the plaintiff's ownership of the painting. This result effectively compels the defendant to disgorge the profits of the successful investment. This form of disgorgement appears unjustified unless the defendant happens to be a fiduciary or, alternatively, on the arguments advanced later, the defendant is in breach of an obligation of good faith. 73 To date, and bar one case, 74 the argument in favour of general disgorgement of investment gains remains academic. 75 In all the frequently cited cases the defendant is either a fiduciary (so quite different rules apply) or the defendant's investments have not enhanced the value of the plaintiff's assets (so there is no investment gain to be disgorged). The proponents of this form of profits disgorgement justify the remedial response either as 'restitution for wrongs' or as a 'second measure' 76 or 'value surviving' response to the original subtractive unjust enrichment.
The first route is simply not supported by the cases. In the illustration given, conversion of the plaintiff's shares is clearly a wrong, and the defendant's ownership of the masterpiece may well be causally related to that wrong. Nevertheless, the cases on proprietary torts⎯discussed earlier⎯confirm that full disgorgement of all traceable gains is not the orthodox remedy.
77 A desire to strip wrongdoers of illgotten gains is not enough.
The second route, based on a 'second measure' or 'value surviving' response to the original subtractive unjust enrichment, is equally suspect. It rests on various assumptions or assertions which cannot be defended. Sometimes it is alleged that the plaintiff's shares are being traced into the painting, and that ownership of the first results in ownership of the last. But this ignores the truth about tracing: it is simply a technique for locating the current value of the plaintiff's original asset; it tells us nothing of the plaintiff's claim to the locus. The claim at the end of the tracing exercise remains just the same claim as the one which existed at the beginning of the 73 Stated in this form, the phrase appears unacceptably expansive; in the later discussion it is in fact quite narrowly defined. 76 See Birks ch XI. 77 Unless the defendant is a fiduciary, where an account of profits or constructive trust will often achieve this end. Note that claims to the proceeds of sale of the primary asset do not raise the same issue. If, for example, the shares were sold by the defendant for more than their apparent market value, the plaintiff would certainly be able to recover this sum from the defendant, either as compensatory damages for the tort of conversion (because the court is persuaded that the actual sale price reflects the true market price) or as restitution for unjust enrichment (with the sale price serving to quantify the defendant's incontrovertible benefit).
exercise. 78 Even conceding the (often questionable) existence of a proprietary claim to the original shares, the plaintiff's unjust enrichment claim at the start is only a claim to the shares in specie or to their unjust enrichment value in the defendant's hands. It remains this at the end of the tracing exercise. In truth, it is the proprietary nature of a claim that can persist in traceable proceeds; ownership cannot be assumed. It follows that a plaintiff with an initial proprietary claim to the shares could undoubtedly assert a lien over the painting for the value of the shares plus interest. But a further claim to the painting itself (or its entire value) must be justified. 79 Nor will the analogy with purchase money resulting trusts suffice. 80 The intention to provide the funds as purchase funds is crucial to the analysis in those cases; 81 only when the defendant is a fiduciary is absence of that intention irrelevant. 82 Nor will it do to say that unauthorised use of the plaintiff's property automatically entitles the plaintiff to the proceeds of that use. That is mere assertion, and depends on the truth of the claim that such gains are ipso facto unjust enrichments derived at the plaintiff's expense. As discussed earlier, even the cases claimed as illustrating disgorgement for wrongful use of the plaintiff's assets do not strip the defendant of all derived gains, 83 but only of a 'use value' for unauthorised use of the plaintiff's asset. In short, neither by recourse to second measure claims for restitution nor by disgorgement arguments is it possible for the plaintiff to lay claim to the defendant's successful investment. Of course, the result would be quite different if the defendant were a fiduciary, but then the claim would be based on a different cause of action, relying on a distinct and different breach of duty.
In summary, the view advanced here is that a plaintiff cannot claim the benefits of the defendant's successful investments simply because they are derived from assets which were initially the plaintiff's. Unauthorised use (including use to make alternative 78 Cf Sir Peter Millett, 'Restitution and Constructive Trusts' (1998) 114 LQR 399, 408: 'The effect of a successful tracing exercise is to confer on the parties the same rights and obligations mutatis mutandis in respect of the substituted asset as they ... had to the original asset.' The inference (especially given the reference to FC Jones & Sons v Jones [1997] Ch 159 immediately following this sentence) is that an initial right to return of the original asset or its value will translate to a right to return of the substituted asset or its value. Although this is often true (eg with claims against fiduciaries), it seems inaccurate as a generalization. It is important to distinguish between tracing for the purpose of asserting the original restitutionary claim (since identification of substituted value may enable the plaintiff to secure the original restitutionary claim against the substituted asset) and tracing to locate the profits of substitutions (which is only relevant if the plaintiff can assert a claim to those profits). Neither the availability of proprietary restitutionary claims, nor the availability of claims to profits (disgorgement) can be assumed; tracing says nothing about either. Where the defendant is a fiduciary, the resulting (or constructive?) trust is defensible on other grounds. On the arguments advanced later in this article, the same grounds would apply where the defendant was in breach of a duty of good faith. 83 Unless the defendant is a fiduciary, and then, as argued later, the rationale is not restitutionary. investments) will justify a restitutionary remedy (including 'use value'), but full disgorgement is, it seems, only justified when such unauthorised use can be additionally characterised as a breach of more onerous and demanding equitable obligations.
Unauthorised use of a plaintiff's property: is the restitutionary remedy proprietary?
If the remedy in these cases of unauthorised use of the plaintiff's property is seen as restitution for unjust enrichment rather than as disgorgement for wrongs, does this affect the analysis of whether the remedy is or can ever be proprietary? If the remedy is classified as restitution for wrongs, the disgorgement response is readily regarded as punishing the defendant and as granting a windfall to the plaintiff. In these circumstances it is easily argued that the remedy should not be proprietary, 84 and perhaps even that it should be subordinated to the claims of the defendant's other creditors. 85 On the other hand, if the remedy is seen as restitution for unjust enrichment, then orthodox restitution scholarship would see the remedy as proprietary if the plaintiff can show an initial proprietary base and can identify an unbroken chain of events linking that base to identifiable substitutions. 86 This will sometimes be possible where the defendant has made unauthorised use of the plaintiff's asset by exchanging it for other assets. But this argument is not so easy where the defendant has simply used the plaintiff's asset, say by hiring it out. Even if the hiring fees constitute an identifiable fund, careful analysis suggests that the restitutionary remedy will not⎯and cannot⎯be classed as proprietary.
What seems to underpin a proprietary restitutionary remedy is the existence of alternative formulations for the initial claim: the defendant is required to return the plaintiff's asset in specie or its unjust enrichment value. If the asset is no longer in the defendant's hands, but its traceable proceeds can be identified, then the alternative claim can legitimately be secured against those traceable proceeds. 87 But if the plaintiff's unjust enrichment claim is simply for the defendant to pay over the 'use value' of an asset, there is no alternative proprietary formulation: the 'use value' measures enrichment; it does not identify a discrete fund required to be paid over in specie. 88 This makes it irrelevant that the use has generated identifiable proceeds; the remedy cannot be proprietary. 
Unauthorised use of a plaintiff's property: future developments?
In all of the preceding discussion the focus has been on the use of land or chattels; the use of money has not been considered. It ought to be possible to adopt exactly the same approach if the defendant has made unauthorised use of the plaintiff's money. Where it can be established that a defendant has used money which is the plaintiff's (either at law or in equity), 90 it ought to follow from the arguments advanced here that profits disgorgement would not be required, but that restitution of the 'use value' of the money would. The defendant's unjust enrichment is the benefit obtained at the plaintiff's expense from the unauthorised use of the plaintiff's funds. Prima facie, this should be calculated as interest on the original sum: this is the 'use value' of money. 91 If such an approach were adopted, then some of the current difficulties with awards of interest might disappear.
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How much further can the analogy can be stretched? Will it accommodate the defendant's unauthorised use of intangible property? Will it stretch to the use (or abuse) of personal rights? Certainly it seems appropriate for the same reasoning to be applied to intangibles, notwithstanding that sometimes there will be additional difficulties in valuing the use-benefit received. 93 It also follows that any developments in the law of personal property which conceded 'property' status to rights previously regarded as purely personal would, in addition, enlarge the scope for application of subtractive unjust enrichment principles. The arena where this seems likely to happen first is with information rights. Information is not regarded as property, yet the push of the information age demands some recognition of the many striking parallels. Such a development would liberate the protection of information from the confines of breach of confidence requirements (where it is the relationship of confidence, not the information per se, which is all important) and from the limitations of statutory regimes (where protection is extended only to tightly defined categories). Unjust enrichment principles could then provide an alternative and additional avenue of protection in regulating the unauthorised use of information. 90 And this will not necessarily be easy: see Westdeutsche Landesbank Girozentrale v Islington London BC [1996] AC 669, especially the judgment of Lord Browne-Wilkinson. 91 In most situations this will be compound interest; simple interest will rarely reflect 'use value'. However, the defendant's innocence may be relevant in determining the appropriate value; views concerning the issues of incontrovertible benefit and subjective devaluation are obviously relevant. On the other hand, it does not seem appropriate to try to adopt the same reasoning with use (or, more appropriately, abuse) of personal rights. 94 Such rights are designed to achieve more limited ends (avoidance of harm to others; legitimation of expectations), and the remedies are justified and quantified so as to further those ends. All these rights are defined and delimited by the remedies they attract. We may wish for different rights⎯and other jurisdictions attest to the practical possibility⎯but it would signify a radical change in English law were it to be suggested that contractual rights and obligations, for example, were premised not only on meeting legitimate expectations but also on restricting self-interested behaviour. 95 This is notwithstanding that some cynical and profitable infringements of personal rights seem to call into question the merits of this restrictive approach. In the next section it is argued that these concerns are better met through principled developments within the law concerning obligations of good faith and loyalty, rather than through the vehicle of unjust enrichment law.
Unauthorised use of a plaintiff's property: summary
To reiterate, the argument presented in this section is that the law of subtractive unjust enrichment is capable of⎯and, even more than that, is the appropriate restitutionary vehicle for⎯dealing with a defendant's unauthorised use of the plaintiff's property. The reason this approach has not been adopted earlier appears to rest, at least in part, on an unstated assumption that an enrichment is only 'at the plaintiff's expense' if the plaintiff is in a worse financial position after the event. This is unduly restrictive. By analogy with unjust enrichment claims relating to provision of services, the true limitation is better seen as requiring only that the enrichment be derived exclusively from the plaintiff (whether from the plaintiff's services, assets, or use of those assets). If this approach were adopted, then the existing common law cases currently seen as illustrating disgorgement for wrongs could be divided into two quite separate classes. The first, the proprietary tort cases, would be seen as simple instances of subtractive unjust enrichment. The remedy would be restitution, restricted to the 'use value' of the asset misused; it would not be disgorgement. The second class, comprising the equitable wrongs, would be cases of true disgorgement, but the remedy, as will be seen later, would be underpinned not by a principle against unjust enrichment but by a principle of good faith and loyalty. There would then be no need either for theories 94 This says nothing about cases underpinned by specific receipts. With these cases the remedy is based on conventional notions of subtractive unjust enrichment, not on any purported valuation of the use of the plaintiff's personal rights: see, eg, Astley v Reynolds , who argues that disgorgement is an appropriate response to breaches of contract because the plaintiff has exclusive rights to the performance promised, and the defendant who profits from a breach of contract makes those profits by denying the plaintiff that to which he or she is exclusively entitled. But arguably there is a flaw in the initial premise: the defendant has only promised to satisfy the plaintiff's bargained-for expectations, not to subject himself or herself to obligations of self-denial; the latter would convert all contracting parties into fiduciaries. Otherwise there seems to be room for this type of argument only where the contract is specifically enforceable and the plaintiff thereby acquires equitable ownership of an asset which the breaching defendant uses to make the ill-gotten profits.
defining which wrongs will support disgorgement remedies or for complementary theories justifying limits on the extent of disgorgement required.
Breaches of the obligations of good faith and loyalty: the 'equitable wrongs'
Outside the category of proprietary torts, the other class of cases described as illustrating disgorgement for wrongs comprises the cases on equitable wrongs.
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Whatever might be said about the classification of remedial responses to proprietary torts, it is unquestionably the case that disgorgement is the orthodox remedy for breaches of fiduciary obligation and breaches of equitable obligations confidence. The purpose of this section is to advance the idea that if these cases on equitable obligations are the only true disgorgement cases, and if (as is commonly accepted) the disgorgement response in these cases is seen as essential to the effective protection of the relationship, then this provides a rational basis for segregating these cases. They can be seen as forming a coherent class. Within this class, and only within it, the law provides for a disgorgement remedy. The remedy is justified simply as the most effective means of supporting the underlying obligation.
Equitable wrongs: a disgorgement analysis
In advancing this argument, two issues must be addressed. The first is to recognise the difference between the quantification process adopted in these disgorgement cases and that adopted in assessing 'use value' in the proprietary tort cases. The second is to affirm that disgorgement⎯true disgorgement⎯is only available where the defendant has breached an equitable obligation of good faith or loyalty;
97 if a different type of obligation in breached, a different form of remedy is ordered. 96 Contrary to the arguments advanced here, some might suggest it also necessary to add a class for 'disgorgement for breach of contract' following dicta in A-G v Blake [1998] 1 All ER 833, 844-46 (CA), but see n 3 above and the discussion which follows. 97 The difficult issue of whether this disgorgement remedy ought to be proprietary is not considered.
On the first issue, quantification of 'disgorgement' is analytically distinct from quantification of 'use value', notwithstanding that the calculation may sometimes produce the same monetary sum. The disgorgement remedy, by its terms, requires payment to the plaintiff of all the defendant's ill-gotten gains. However, gains are only ill-gotten to the extent that they are derived from a breach of the obligation in issue, so quantification may sometimes be difficult. 98 Consider a breach of the equitable duty of confidence. If the information wrongfully used by the defendant was vital to the defendant's whole venture, then full disgorgement of the net profits of the venture is the appropriate disgorgement measure. 99 On the other hand, if the information was not particularly valuable to the venture, being information which might have been obtained for a fee from alternative sources, then disgorgement of the profits of the breach requires careful (and often difficult) assessment of the proportion of the profits realistically attributable to the use of the information. 100 The plaintiff is not necessarily limited to the 'use value' or 'licence fee' for the information, but is prima facie entitled to a proportionate share of the profits. 101 In every case, the aim, in quantifying the disgorgement remedy, is to strip the defendant of all ill-gotten gains, but no more and no less. 98 See nn 40-42 above. 99 If the remedy in these equity cases is full disgorgement of the defendant's ill-gotten gains, then the next issue is what justifies such a response? A common understanding of this area of the law is that the disgorgement response is directed at protecting particular types of relationships. 102 The law recognises certain relationships as warranting legal protection and provides that protection by imposing additional obligations of good faith and loyalty on one of the parties. These additional obligations arise by operation of law, not by agreement between the parties. In this sense they parallel obligations imposed by the law of tort or unjust enrichment, and differ from obligations imposed by contract. But what sets these obligations apart from contract, tort and unjust enrichment is that their focus is on the social value of the relationship, not on the moral obloquy of the defendant or the need to protect the plaintiff from harm. A defendant may be found in breach of these equitable obligations notwithstanding that the breach was committed in ignorance, 103 or in good faith, or that it did no harm to the plaintiff, and may even have provided a benefit. 104 It is clearly the relationship which is valued, not any underlying property or information, because the obligations may be imposed in the absence of any property 105 and regardless of the economic value of the information. 106 The fact that it is equity's social concern to protect certain relationships is further reinforced by the availability of defences which appeal to even higher social interests; for example, obligations of confidence can be breached where to do so is in the public interest. 107 These protected relationships are seen as sufficiently important that the remedy is designed, as far as remedies can be, to ensure that the imposed obligation is not breached, not that a breach does no harm. The aim is to exact particular standards of conduct in protected relationships; to this end, the relevant law is concerned with proscribing certain activities, not with precluding particular outcomes. The appropriate remedial response for breaches of these equitable obligations is disgorgement because this is the remedy which best supports the legal obligation being enforced. Outside the arena of these equitable obligations, other remedies will suffice to support the ends which are desired. 108 Across the legal system, this differential approach is efficient: it imposes the minimum degree of legal intervention necessary to achieve the ends desired; this is what justifies the imposition of different remedies for breach of different obligations, and why it seems incongruous to suggest that the entire remedial menu of the common law should be available to remedy any cause of action. 
Equitable wrongs: future developments?
If these equitable obligations⎯and no others⎯give rise to disgorgement remedies, then the fear is that courts will be tempted to re-characterise torts and breaches of contract as breaches of fiduciary (or other equitable) obligation. The fear is not fanciful. Several Canadian decisions, in particular, illustrate the difficulties which can arise with an instrumental use of the fiduciary label. 110 That approach is not part of the thesis advanced here. In fact, if the proper function of these equitable obligations were fully appreciated, then their roles might be seen as confined to strictly limited circumstances: 'fiduciaries' and 'confidants' are only needed where the law sees the plaintiff as entitled to the protection that such a role will deliver; Nevertheless, an approach based on obligations of good faith and loyalty does provide scope for principled developments in the law. The imposition of these equitable obligations is sometimes seen as a sign of the increasing sophistication of a legal regime.
112 That development continues. There are already signs of a desire to import an additional 'good faith' obligation into some, if not all, dealings between individuals. 113 The standard of conduct being mooted is not one which demands selfdenial (ie a fiduciary standard) in all relationships; that would be inappropriate. It probably does not even go so far as to require positive regard for the legitimate interests of others (ie a conventional good faith standard). What it seems to demand is avoidance of activities which display cynical disregard for the legitimate interests of others⎯true, this is not as demanding as a strict obligation of good faith; 114 it is perhaps more correctly styled as an obligation not to act with contumelious bad faith.
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If the law were to develop to recognise that all (or perhaps only some) relationships warrant the additional protection which might be derived from an obligation of good faith⎯or at least an obligation not to act with contumelious bad faith⎯then this obligation would be added to the stable of existing equitable obligations and enforced by imposition of a disgorgement remedy. The 'equitable' tag is used simply to underline the fact that the obligation is directed at protecting relationships; it is not, for example, a tort obligation directed at protecting affected individuals from harm (and compensating that harm). It also serves to underline the fact that the disgorgement remedy is not simply parasitic: disgorgement does not follow from proof that a tort, for example, has been committed; it would only follow from proof that an obligation of good faith had been breached (by acting with cynical disregard for the plaintiff's rights).
Conclusions
The thesis advanced in this article can be simply stated: it is that there is no dependent or parasitic category of restitution for wrongs, no category which imposes a disgorgement remedy on wrongdoing defendants as an alternative to the 'normal' remedy for the wrong. Broadly speaking, rights or obligations do appear to map onto discrete remedies. Torts usually give rise to compensatory damages; 116 breaches of contract to expectation damages; unjust enrichments to restitution. The only obligations which seem to give rise to a disgorgement remedy are equitable obligations of good faith and loyalty. This is not to deny that the same set of facts can give rise to alternative claims: a plaintiff may be in a position to advance claims in contract, tort, unjust enrichment and obligations of good faith and loyalty. What the thesis does deny is that a claim in tort, for example, could result in either compensatory damages or disgorgement. 117 In order to establish an entitlement to disgorgement, it seems the plaintiff must do more than show that a tort (even a tort of a restricted class) has been committed; the plaintiff must show that the defendant has also breached an equitable obligation of good faith or loyalty.
This follows from the observation that cases which are commonly assigned to the category of restitution for wrongs might usefully be reassigned; they do not seem to fit easily within their current classification. Some cases⎯the 'proprietary torts'⎯are better seen as cases where the plaintiff is entitled to restitution for subtractive unjust enrichment for unauthorised use of the plaintiff's property. The measure of the defendant's unjust enrichment is the 'use value' of the asset to the defendant. This claim in unjust enrichment is an alternative to the plaintiff's claim for compensatory damages for the tort, but it is not dependent on commission of the tort; it is an independent claim requiring only proof of the defendant's unauthorised use of the plaintiff's property (ie use without the plaintiff's consent). Other cases⎯the 'equitable wrongs'⎯are true examples of disgorgement, but they are better seen as cases falling entirely outside the law of unjust enrichment. The reversal of unjust enrichment (even unjust enrichment from wrongdoing) is not their rationale. The obligations in issue are not like obligations in tort or contract or unjust enrichment; these obligations merit a class of their own to recognise this difference.
This suggested reclassification is grounded in an attempt to rationalise the principles governing disgorgement. It recognises two significant issues. First, it identifies the importance of the obligation to make restitution of all unjust enrichments. Use of the plaintiff's property is a source of enrichment just as much as use of the plaintiff's services. An unjust enrichment is not derived solely from possession of the property itself. Secondly, it recognises that the remedy of disgorgement is mediated by different legal imperatives from those governing restitution, or compensatory or expectation damages. This can only be recognised⎯and should be recognised⎯by 116 Sometimes punitive damages may be awarded. It seems desirable to retain this remedial option even if the thesis advanced here is accepted. It is true that many cases where punitive damages are currently awarded could be re-analysed as cases where an obligation of good faith has been breached and disgorgement is therefore appropriate; however, there will still be cases where the defendant has not profited (or not greatly), and yet punitive damages seem warranted (eg deliberate pollution, or deliberate defamation). Significantly, the objective underpinning the award of punitive damages, even in these cases, remains protection of socially desirable relationships. 117 Cf Birks p 316. dissociating these cases from cases in the other categories. For good reason the common law responds differently to torts, unjust enrichments, breaches of contract and breaches of equitable obligations of good faith and loyalty.
